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STATEMENT OF THE | SSUES

The issue is whether Respondent is guilty of transacting
i nsurance business in violation of Sections 626.611 and 626. 621,
Florida Statutes, and, if so, what penalty should be inposed.

PRELI M NARY STATEMENT

By Adm nistrative Conpl ai nt dated Decenber 15, 2003,
Petitioner alleged that, at all material tinmes, Respondent was a
i censed general lines insurance agent, holding |icense nunber
A274461, and served as a corporate officer of L.N. V., Inc.,

d/ b/ a Federal |nsurance.

Count | of the Adm nistrative Conplaint alleges that, on
Cctober 12, 1999, a Federal Insurance enployee, M chael Smth,
who is a licensed insurance agent, sold a workers' conpensation
policy to Nicholas Polyviou, d/b/a Polyviou Corporation. Count
| alleges that, on January 27, 2000, M. Polyviou paid M. Smth
$300 for processing four Notices of Election to be Exenpt, which
M. Polyviou had al ready conpl eted. However, the four forns
all egedly were never submtted to the Division of Wrkers'
Conpensati on.

Count 11 alleges that, on August 21, 2000, Mchael Smith
sold a workers' conpensation policy and general liability policy
to David Wagner. Count |1 alleges that M. Wagner paid
M. Smith $1498 for these policies, but only $1004.99 was

submtted to the insurers as prem um paynent. Count Il alleges



that M. Wagner provided a Notice of Election to be Exenpt,
whi ch he had al ready conpl eted, but the formwas never submtted
to the Division of Wrkers' Conpensati on.

Count 111 alleges that, on October 24, 2000, Mchael Smth
sold a workers' conpensation policy to Christopher York. Count
1l alleges that M. York paid M. Snmith $446 for the policy,
but only $281 was submitted to the insurer as prem um paynent.
Count 111 alleges that M. York provided a Notice of Election to
be Exenpt, which he had al ready conpl eted, but the form was
never submtted to the Division of Wrkers' Conpensation

Count 1V alleges that, on August 28, 2000, Mchael Smth
sold a tenant dweller's policy to Evelyn Grenyer, who provided
M. Smith with specific instructions about her mailing address.
Count |V alleges that Ms. Grenyer paid M. Smith $242.17 for the
policy, but only $202. 64 was submitted to the insurer as prem um
paynment. Count |V alleges that, on May 20, 2001, Ms. Grenyer
suffered a | oss at the insured property, and she |ater
di scovered that her policy had been cancel ed on Cctober 18,

2000. Count 1V alleges that the insurer had issued Federal

| nsurance a refund on Novenber 14, 2000, and Federal |nsurance
i ssued a refund check to Ms. Grenyer on May 10, 2001, but only
after she had inquired about her policy.

Each of the above-described counts alleges that Petitioner

is authorized to suspend or revoke Respondent's license for the



violation of Section 624.11(1), Florida Statutes, which

prohi bits the transaction of insurance w thout conplying with

t he I nsurance Code; Section 626.611(4), Florida Statutes, which
prohibits the willful use of a |license or appointnent to

ci rcunvent any of the requirenents of the Insurance Code;
Section 626.611(5), Florida Statutes, which prohibits the
willful msrepresentation of any insurance policy or wllful
deception regardi ng such policy, either in person or by way of
advertising or other dissem nation of information; Section
626.611(7), Florida Statutes, which prohibits the denonstrated
| ack of fitness or trustworthiness to engage in the business of
i nsurance; Section 626.611(8), Florida Statutes, which prohibits
t he denonstrated | ack of reasonably adequate know edge and
techni cal conpetence to engage in the transactions authorized by
the license or appointnent; Section 626.611(9), Florida
Statutes, which prohibits fraudul ent or di shonest practices in
t he conduct of business under the |icense or appointnent;
Section 626.611(10), Florida Statutes, which prohibits the

m sappropriation, conversion, or unlawful w thholding of noney
bel onging to insurers, insureds, beneficiaries, or others
received in the conduct of business under the |icense or

appoi ntnment; Section 626.611(13), Florida Statutes, which
prohibits the willful failure to conply with, or willful

vi ol ation of, any proper order or rule of Petitioner or wllful



vi ol ation of any provision of the Insurance Code; Section
626.621(2), Florida Statutes, which prohibits the violation of
any provision of the Insurance Code or other insurance law in
the course of dealing under the |icense or appointnent; and
Section 626.621(3), Florida Statutes, which prohibits the
violation of any |awful order or rule of Petitioner.

Each of the above-described counts al so all eges that,
pursuant to Section 626.734, Florida Statutes, a general I|ines
agent who is an officer, director, or sharehol der of an
i ncorporated general lines insurance agency is personally liable
for any wongful acts, m sconduct, or violations of the
| nsurance Code by such |icensee or any person under his direct
supervision and control while acting on behalf of the
corporation, provided that the officer, director, or sharehol der
personally commtted or knew or should have known of the act and
facts constituting a violation of the Insurance Code.

Count V alleges that the business address on record for
Respondent is JEMS Services, 4207 Lake Avenue, West Pal m Beach,
even though the actual business address has been, for a period
in excess of 60 days, 3564 South Mlitary Trail, Lake Wrth.
Count V alleges that Respondent's failure to notify Petitioner
inwiting, within 60 days after a change in business address,
viol ates Sections 624.11(1), 626.611(13), 626.621(2), and

626.621(3), Florida Statutes, which are nentioned above.



By Motion to Arended Adm nistrative Conplaint filed January
30, 2004, Petitioner requested |eave to add Count VI. The
Adm ni strative Law Judge granted | eave to anmend the
Adm ni strative Conplaint. Count VI alleges that, on Septenber
16, 2002, Respondent notified Petitioner of a change of his
busi ness address to JEMS Services, 4207 Lake Avenue, West Pal m
Beach. Count VI alleges that Respondent never used this address
as a place of business, and he filed this address w thout the
knowl edge or consent of the individual whose business is |ocated
at the address. Count VI alleges that Respondent thus violated
Sections 624.11(1), 626.611(7), 626.611(8), 626.611(13),
626.621(2), and 626.621(3), Florida Statutes, which are
menti oned above.

By Motion to Amend Anended Adm nistrative Conplaint filed
February 13, 2004, Petitioner requested |eave to add Count VI
and add the allegation, common to all counts, that Respondent
was a corporate director, as well as a corporate officer. The
Adm ni strative Law Judge granted | eave to anmend t he Anended
Adm ni strative Conplaint. Count VII alleges that, based on the
notices filed with Petitioner by Federal |nsurance, Juan C.

Mont oya served as the designated primary agent from January 27,
1998, until Septenber 27, 2002. However, Count VII alleges that
Juan C. Montoya's enploynment with Federal |nsurance term nated

in early 1998. Count VII alleges that Respondent thus violated



Sections 624.11(1), 626.611(7), 626.611(8), 626.611(13),
626. 621(2), and 626.621(3), Florida Statutes, which are
menti oned above.
At the hearing, Petitioner presented no evidence as to
Count |11, so it is stricken.
At the hearing, Petitioner called ten witnesses and of fered
into evidence 17 exhibits: Petitioner Exhibits 1-14 and 16-18.
Respondent called two witnesses and offered into evidence four
exhibits: Respondent Exhibits 1-4. Al exhibits were admtted.
The court reporter filed the transcript on May 3, 2004.
The parties filed their proposed recommended orders on June 14,
2004.

FI NDI NGS OF FACT

1. Respondent is licensed as a general |ines insurance
agent, holding license nunber A274461. He has been so |icensed
for over 20 years. The record discloses no previous discipline.

2. Respondent bought L.N. V., Inc., d/b/a Federal I|Insurance
(Federal 1nsurance), when he first becane |icensed in Florida.
Respondent has retai ned ownership control of Federal |nsurance
since its purchase, except for a one-year period starting in
June 2002, when Federal Insurance sold its assets to an
unrel ated party. However, after the party defaulted on its

purchase obligations, Federal |nsurance recovered the assets.



3. Prior to June 2002, Respondent was, at all material
times, the sole sharehol der, the president, and a director of
Federal Insurance. The acts and om ssions alleged in Counts |
1, 1V, and VII took place during this tine period.

4. After June 2003, Respondent's formal roles wth Federal
| nsurance becane | ess clear, although he continued to run the
dai |y operations of the business and control the corporation.

At m ni nrum though, Respondent was the Agency Omer from May 20,
2003, through Novenber 7, 2003, and Novenber 25, 2003, through
Decenber 29, 2003, according to the Agency Location Report,
which is part of Petitioner Exhibit 2. The acts and om ssions
alleged in Counts V and VI took place, at least in part, during
these tine periods. Wthout doubt, regardless of his fornmal
roles after June 2003, Respondent personally comritted the acts
and om ssions that are the subject of Counts V and VI.

5. M chael Smth is a licensed property and casualty
insurance agent. He is also licensed to sell life and health
insurance. He has held insurance |icenses since 1983.

M. Smth has been enpl oyed by Federal Insurance tw ce: from
the late 1980s to the m d-1990s and 1999-2001.

6. At all material times, N cholas Polyviou, d/b/la
Pol yvi ou Corporation, was a self-enployed manufacturer of office
furniture. M. Polyviou did his insurance business at Federal

| nsurance where he dealt with Mchael Smth



7. On Cctober 13, 1999, M. Polyviou visited Mchael Smth
at Federal I|nsurance to purchase workers' conpensation and
l[iability insurance. M. Polyviou conpleted an application for
wor kers' conpensation insurance and delivered four Notices of
El ection to be Exenpt, which had already been filled out and
signed by M. Polyviou and the other three enpl oyees who were
the subjects of the notices. The notices represented el ections
by qualified persons not to be covered by workers' conpensation.

8. To process the Notices of Election to Be Exenpt and
file themwth the D vision of Wirkers' Conpensati on, Federal
| nsurance charged M. Polyviou $75 per form for a total of
$300. The $75 fee per formconsisted of a $50 fee charged by
the Division of Wrkers' Conpensation to file the notices and a
$25 fee charged by Federal Insurance to process the notices and
send themto the Division of Wrkers' Conpensati on.

9. However, Federal |nsurance never sent these notices to
the Division of Wrkers' Conpensation. Eventually, follow ng an
audit, M. Polyviou was assessed about $20,000 in unpaid
wor kers' conpensation premuns for these four individuals.

M. Polyviou's injury was considerably |ess than $20, 000 because
the other three enployees were ineligible to elect out of
coverage in the first place.

10. At all material times, David Wagner was sel f-enpl oyed

i n | andscape mai ntenance. On August 21, 2000, M. Wagner



visited M. Smth at Federal I|nsurance to purchase workers
conpensation i nsurance. M. Wagner conpleted an application for
wor kers' conpensation insurance and delivered a Notice of

El ection to be Exenpt, which had already been filled out and
signed by M. Wagner. Respondent notarized the Notice of

El ection to be Exenpt.

11. To process the Notice of Election to Be Exenpt and
file themw th the Division of Wrkers' Conpensation, Federa
| nsurance charged M. Wagner $75. The $75 fee consisted of a
$50 fee charged by the Division of Wrkers' Conpensation to file
the notice and a $25 fee charged by Federal Insurance to file
t he noti ce.

12. However, Federal Insurance never filed the notice with
the Division of Wirkers' Conpensation. Eventually, an audit
uncovered the absence of a filed notice, but the workers
conpensation insurer and Petitioner were able to give effect to
the notice, as of the date that it should have been filed, so
that M. Wagner was not subject to any fines, fees, or
penal ties.

13. M. Smith and ot her Federal I|Insurance enpl oyees
described the office procedures at the tine of the Polyviou and
Wagner transactions. After conpleting the applications and
notices and collecting the custoners' checks, M. Smth

typically placed the docunments and checks in a basket where

10



enpl oyees not perform ng other tasks would process the notices
and paynents, prepare checks for deposit, prepare noney orders,
and mai |l conpl eted packages to the Division of Wrkers
Conpensation. Because the Division of Wrkers' Conpensation
requi red the paynent of filing fees by noney order, not
corporate check, Federal Insurance would not know if the

Di vision of Wirkers' Conpensation had recei ved a package.

14. On August 28, 2000--one week after the Wagner
transaction--Evelyn Grenyer visited M. Smth at Federa
| nsurance to purchase renter's insurance. She infornmed M.
Smith that all correspondence had to be nmailed to a post office
box, not her street address. M. Smth agreed to do so.

15. M. Grenyer paid Federal Insurance a prem um of
$242.17. COver the next several days, M. Smith called
Ms. Grenyer wth questions about her residence, but he
consi stently assured her that she had insurance.

16. In May 2001, Ms. Grenyer's honme was robbed of property
worth $2000. Wien she cal |l ed Federal |nsurance, she |earned
that she had not been insured because they had been unable to
find her residence. Soneone at Federal |nsurance explained that
they had sent mail to her residence, rather than, as instructed,
her post office box, and the mail had been returned.

17. M. Smth testified that Federal |nsurance submtted

the prem um of $202.64 to the renter's insurance conpany. He

11



t hought that the difference may have been a charge to inspect
t he house. Wen the insurer required additional information,
Federal Insurance attenpted to contact Ms. Grenyer through her
street address, rather than, as instructed, by her post office
box. Wen she did not respond, the insurer cancel ed coverage,
as of Cctober 18, 2000, and refunded $149.53 of the premumto
Federal | nsurance, by check dated Novenmber 14, 2000.

18. Federal Insurance deposited the check to its account.
Only after Ms. Grenyer contacted Federal |nsurance about the
loss did it issue a check, in the sane anbunt and dated May 10,
2001, to Ms. Grenyer. (Obviously, no one at Federal |nsurance
visited the residence or tried calling Ms. G enyer, whose phone
nunber had not changed for five years and was in the records of
Federal |nsurance.

19. Ms. Grenyer never recovered any insurance proceeds for
t he $2000 | oss that she suffered.

20. From 1995-1998, Federal Insurance enpl oyed Juan C.
Mont oya as an insurance agent. On January 22, 1998, Federal
| nsurance designated M. Mointoya as the primary agent of Federal
| nsurance. In May 1998, M. Mntoya's enploynment with Federal
| nsurance term nated.

21. Federal Insurance failed to designate a new prinary
agent until July 9, 2001. For nearly three years, Federa

| nsurance operated w thout a designated primary agent.

12



22. A few nonths after selling the insurance business,
Respondent filed a notice with Petitioner, on Septenber 25,
2002, identifying JEMS Services, 4207 Lake Avenue, West Palm
Beach, as his new principal business address. Wen filing the
noti ce, Respondent knew that he did not intend to transact
i nsurance business at the JEMS Services address.

23. In fact, Respondent used the JEMS Services address
w t hout the consent of the insurance agent conducting insurance
busi ness at that address. JEMS Services is an insurance agency
owned by Janet Travieso-Qero, a friend of Respondent and his
wfe. M. Travieso-Oero never gave Respondent permi ssion to
use her address as his principal business address. Respondent
has never been enpl oyed by JEMS Services, nor has he ever
transacted business fromthis address, which has never been the
princi pal business address of Respondent or any insurance
busi ness that he has owned or oper at ed.

24. Respondent accused Ms. Travieso-Qero of |ying when
she testified that she had never told Respondent that he could
use her business as his principal place of business. To the
contrary, Respondent is lying, and, even if he were not |ying,
Respondent intentionally provided Petitioner an incorrect
busi ness address.

25. Wth M. Mntoya and Ms. Travi eso-Q ero, Respondent

has used friends and busi ness associ ates, w thout their

13



know edge, to satisfy regulatory requirenents. At all timnes
during which M. Mntoya was designhated as the primary agent,
i ncludi ng while he was enpl oyed by Federal |nsurance, Respondent
was the primary agent because Respondent, not M. Montoya, was
responsi bl e for the supervision of the insurance agents and
their hiring and firing. The conmon thread in both situations
is that Respondent, not someone on his behalf, has intentionally
filed false information with Petitioner.

26. Petitioner's expert witness, WIlford Grioto, testified
about Respondent's obligations. M. CGhioto, who has
consi derabl e rel evant experience in the retail property-and-
casual ty i nsurance business, described the procedures that his
of fice foll owed when processing and filing Notices of Election
to be Exenpt from workers' conpensation insurance coverage. In
particul ar, the insurance agent, but not the supervising agent,
was responsible to ensure that the conpl eted package was muail ed
to the proper location, and the supervising agent, if aware of
any problens with an i nsurance agent, opened all of the
i nsurance agent's mail to discover any problens. The
supervi sing agent also ensured that the office routinely ran

account receivable reports to find any noney due an insured.

14



CONCLUSI ONS OF LAW

27. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. 88 120.569 and 120.57(1),
Fla. Stats. (2004).

28. Section 624.11(1) provides:

No person shall transact insurance in this
state, or relative to a subject of insurance
resident, located, or to be perfornmed in
this state, without conplying with the
appl i cabl e provisions of this code.

29. Section 626.611, Florida Statutes, provides in
rel evant part:

The departnent or office shall deny an
application for, suspend, revoke, or refuse
to renew or continue the |license or

appoi ntment of any applicant, agent, title
agency, adjuster, custoner representative,
service representative, or managi ng gener al
agent, and it shall suspend or revoke the
eligibility to hold a |icense or appoi ntnent
of any such person, if it finds that as to

the applicant, |icensee, or appointee any one
or nore of the follow ng applicabl e grounds
exi st:

(4) If the license or appointnent is
willfully used, or to be used, to circunvent
any of the requirenments or prohibitions of

t hi s code.

(5 WIIful msrepresentation of any

i nsurance policy or annuity contract or

w Il ful deception with regard to any such
policy or contract, done either in person or
by any form of dissem nation of information
or adverti sing.

15



(7) Denonstrated |ack of fitness or
trustworthiness to engage in the business of
i nsurance.

(8) Denonstrated | ack of reasonably adequate
knowl edge and technical conpetence to engage
in the transactions authorized by the license
or appoi nt nent .

(9) Fraudul ent or dishonest practices in the
conduct of business under the |license or
appoi nt nent .

(10) M sappropriation, conversion, or

unl awf ul wi t hhol di ng of noneys belonging to
insurers or insureds or beneficiaries or to
ot hers and received in conduct of business
under the license or appointnent.

(13) WIIful failure to conply with, or
willful violation of, any proper order or
rule of the departnent, comm ssion, or office
or willful violation of any provision of this
code.

30. Section 626.621, Florida Statutes, provides in
rel evant part:

The departnent or office may, in its

di scretion, deny an application for, suspend,
revoke, or refuse to renew or continue the

| icense or appointnent of any applicant,
agent, adjuster, customer representative,
service representative, or managi ng gener al
agent, and it may suspend or revoke the
eligibility to hold a |icense or appoi ntnent
of any such person, if it finds that as to
the applicant, |icensee, or appointee any one
or nore of the follow ng applicabl e grounds
exi st under circunstances for which such
deni al , suspension, revocation, or refusal is
not mandatory under s. 626.611

(2) Violation of any provision of this code
or of any other |aw applicable to the

16



busi ness of insurance in the course of
deal i ng under the |icense or appointnent.

(3) Violation of any |awful order or rule of
t he departnent, comm ssion, or office.

31. Section 626.551, Florida Statutes, provides:

Every licensee shall notify the departnent
or office in witing within 60 days after a
change of nane, residence address, principal
busi ness street address, or mailing address.
Any | icensed agent who has noved his or her
residence fromthis state shall have his or
her license and all appointnents inmediately
term nated by the departnent or office.
Failure to notify the department or office
within the required tine period shall result
inafine not to exceed $250 for the first
of fense and, for subsequent offenses, a fine
of not | ess than $500 or suspension or
revocation of the |icense pursuant to

S. 626.611 or s. 626.621.

32. Section 626.592, Florida Statutes, provides in
rel evant part:

(1) Each person operating an insurance
agency and each location of a nmultiple

| ocati on agency shall designate a primary
agent for each insurance agency | ocation and
shall file the nanme of the person so

desi gnated, and the address of the insurance
agency | ocation where he or she is primary
agent, with the departnment, on a form
approved by the departnent. The designation
of the primary agent may be changed at the
option of the agency, and any change shall be
effective upon notification to the
departnment. Notice of change nust be sent to
the departnent within 30 days after such
change.

(2) For the purpose of this section, a

"primary agent" is the |licensed agent who is
responsi ble for the hiring and supervision of

17



all individuals within an insurance agency

| ocati on whet her such individuals deal with
the public in the solicitation or negotiation
of insurance contracts or in the collection
or accounting of nmoneys fromthe general
public. An agent nay be designated as
primary agent for only one insurance agency

| ocati on.

33. Section 626.734 provides:

Any general lines insurance agent who is an
of ficer, director, or stockhol der of an
i ncor porated general |ines insurance agency

shall remain personally and fully |iable and
accountabl e for any wongful acts,

m sconduct, or violations of any provisions
of this code commtted by such |icensee or
by any person under his or her direct
supervi sion and control while acting on
behal f of the corporation. Nothing in this
section shall be construed to render any
person crimnally liable or subject to any
di sci plinary proceedings for any act unless
such person personally conmtted or knew or
shoul d have known of such act and of the
facts constituting a violation of this
chapter.

34. Petitioner nust prove the material allegations by

cl ear and convincing evidence. Departnent of Banking and

Fi nance v. Osborne Stern and Conpany, Inc., 670 So. 2d 932 (Fl a.

1996) and Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987).

35. In Ganter v. Departnent of Insurance, 620 So. 2d 202

(Fla. 1st DCA 1993), the court affirnmed a final order of the
Fl ori da Departnment of Insurance suspending for six nonths the
license of an insurance agent. As is true in the present case,

the court determ ned that the applicable statute required proof
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that the agent knew or reasonably should have known of the
m sconduct of his enployee, an unlicensed sal esperson.

36. In Ganter, the agent was the president and director of
t he conpany and the i nmedi ate supervisor of the sal esperson, who
had m srepresented the coverage of policies to four custoners,
so that they had unknow ngly purchased auto service contracts.
However, the agent worked at a distant office four days a week,
during which tinme the agent left the sal esperson in charge of
the office. The hearing officer noted that, as argued by
Petitioner, "a sinple review of business witten and a foll ow up
of client files by [the agent] would have discl osed [the
sal esperson's] inproprieties . . .. There is no indication that
at any time during the period in issue, did [the agent] nmake
even the slightest effort to properly oversee his enpl oyees.™
620 So. 2d at 204.

37. Focusing on the | ack of supervision and the practice
of allow ng an unlicensed enpl oyee to use the agent's general
lines insurance |icense, the majority and concurring opinions
concl uded that the agent knew or reasonably should have known of
the wongful acts of the unlicensed sal esperson. The ngjority
and di ssenting opinions pointed out the |ack of evidence of the
appropriate m ni num standards of conduct, which are typically
necessary, in the formof testinony froman expert witness or a

rule, to establish the basis of what the agent should reasonably
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have known. The absence of such evidence in Ganter was
excusabl e because the agent had |left an unlicensed enpl oyee to
operate an insurance office four days a week.

38. The dissenting opinion raised another inportant point.
The majority and concurring opinions had agreed that the
Department of Insurance was required to prove that the agent
knew or reasonably should have known of the violations, thus
rejecting the Departnent's theory of strict liability. Agreeing
with the rejection of strict liability, the dissenting opinion
noted that the majority and concurring opinions actually
enbraced the Departnent's strict liability theory by failing to
require allegations as to how the agent, not the sal esperson,
had viol ated the I nsurance Code or how the agent reasonably
shoul d have known of the sal esperson's wongful acts.

39. Under all of the opinions in Ganter, Petitioner has
adequately pleaded Counts I, Il, and IV of the Second Amended
Adm ni strative Conplaint by predicating Respondent's liability
on two grounds. First, the Second Arended Adm nistrative
Conpl aint alleges that the acts or om ssions of M. Smth or
Federal I nsurance violated various provisions of the Insurance
Code, and Respondent knew or reasonably should have known of
t hese violations. Second, the Second Arended Admi nistrative
Conpl ai nt al | eges that Respondent has denonstrated a | ack of

reasonabl y adequate know edge and techni cal conpetence to engage
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in the transactions authorized by the |icense or appointnent, in
vi ol ation of Section 626.611(8), Florida Statutes. These

al | egati ons descri be Respondent’'s personal acts or om ssions,

not the acts or omssions of M. Smth or other Federal

| nsurance enpl oyees.

40. On the other hand, the expert evidence offered by
Petitioner failed to prove that Respondent reasonably should
have known of the violations or was hi nsel f unknow edgeabl e or
inconpetent. In effect, the expert witness testified that
Respondent was not required to check all of M. Smth's work
before it went out, or that Respondent, absent any indication of
trouble with M. Smth's work, had to open all of M. Smth's
busi ness mail. The record does not establish that M. Smith was
i nconpetent, or, if he were, that Respondent was aware that
M. Smth was inconpetent. The expert witness's testinony about
checki ng accounts receivable does not identify the problemin
the Grenyer transaction where Federal |nsurance thought itself
unable to contact Ms. Grenyer, even if it knew that it owed her
noney.

41. In sum the expert testinony did not establish by
cl ear and convi ncing evi dence exactly what Respondent reasonably
shoul d have done to prevent the m stakes that occurred in the
Pol yvi ou, Wagner, and G enyer transactions. Although the

proximty of the m shandling of the Wagner and G enyer
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transactions is suspicious, the record fails to denonstrate that
Respondent has negligently discharged his responsibilities as to
these three transactions or that he has engaged in any practices
as obviously negligent or even as reckless as those of the
Ganter agent who left his office, and license, in the hands of
an unlicensed sal esperson four days a week. Thus, Petitioner
has failed to prove Counts I, |1, and IV.

42. Counts V, VI, and VIl of the Second Anmended
Adm ni strative Conplaint raise different issues as to
Respondent's personal liability. Rather than isolating on
several m stakes that require careful analysis in the context of
a busy retail insurance agency, the allegations of Counts V, VI,
and VIl address sinple acts required of a |icensee to assure
adequate adm nistration of his license by Petitioner.

43. Count V alleges that Respondent had the duty to inform
Petitioner of changes in his principal business address and that
Respondent failed to performthis duty. Respondent never
conducted i nsurance business at the JEMS Services address. He
conducted i nsurance business at the South Mlitary Trail address
fromJune to Decenber, 2003, while his last filing with
Petitioner showed the JEVMS Services address. In his proposed
recomended order, Respondent concedes, as he nust, that he

personally failed to performthis duty.

22



44, Count VI alleges that Respondent filed a change- of -
address formto change his business address to the JEMS Services
address, even though he never used this address and filed it
wi t hout the know edge of the person using this address. In his
proposed recommended order and at the hearing, Respondent
contended that he had the consent of Ms. Travieso-Qero,
effectively conceding that he had not del egated the duty of
arranging his use of this address and notifying Petitioner. The
record anply denonstrates that Respondent personally undert ook
responsibility for notifying Petitioner of this purported change
of address, Respondent personally and intentionally filed an
incorrect address with Petitioner.

45. Count VIl alleges that Federal Insurance designated
M. Mntoya as the primary agent and failed to file a new
notice, designating a new primary agent, for three years after
M. Mntoya left the enploynent of Federal |nsurance. Section
626.592(1), Florida Statutes, requires the "person operating an
i nsurance agency" to designate a primary agent. Respondent
personally failed to performthis duty fromearly 1998, when
M. Montoya | eft Federal I|nsurance, through July 2001.

46. Florida Adm nistrative Code Rule 69B-231.040(1)(a)
provi des:

The Departnent is authorized to find that

mul ti pl e grounds exi st under Sections
626. 611 and 626.621, F.S., for disciplinary
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action against the |licensee based upon a
single count in an adm nistrative conpl ai nt
based upon a single act of m sconduct by a
| icensee. However, for the purpose of this
rule chapter, only the violation specifying
the highest stated penalty will be
considered for that count. The highest
stated penalty thus established for each
count is referred to as the “penalty per
count”.

47. Florida Adm nistrative Code Rul e 69B-231. 080(13)
provi des for a suspension of six nmonths for a violation of
Section 626.611(13), Florida Statutes.

48. Petitioner has proved that Respondent has personally
tw ce violated Section 626.551, Florida Statutes. The first
vi ol ati on was when Respondent inforned Petitioner of the JEVS
Servi ces address, even though he was not conducting business
fromthat address. The second violation was when, several
nmont hs | at er, Respondent began conducti ng busi ness at South
Mlitary Trail and failed to update his address in the first 60
days. Petitioner has proved that Respondent has personally
vi ol ated Section 626.592(1), Florida Statutes, by failing to
designate a primary agent. Petitioner has proved that the
violations were willful, not accidental, so Petitioner has
proved viol ations of Section 626.611(13), Florida Statutes.

49. For the address viol ations, Section 626.551, Florida

Statutes, provides for a fine of not nore than $250 for the

first offense and, for a second offense, a fine of at | east
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$500, suspension, or revocation. For the designated primary
agent violation, Florida Adm nistrative Code Rul e
69B- 231. 080(13) provides for a suspension of six nonths.

50. In its proposed reconmended order, Petitioner has
proposed to fine Respondent $250 for the first address violation
and $1000 for the second address violation. These are
appropriate penalties. Petitioner also proposed a 24-nonth
suspension, two years' probation, and continui ng education, but
these are for the designated prinmary agent violation, which
Petitioner has proved, and the other counts, which Petitioner
has not proved.

The designated primry agent violation should result in a six-
nmont h suspensi on, as suggested by the rule.

RECOMVENDATI ON

It is

RECOMVENDED t hat the Departnment of Financial Services enter
a final order dismssing Counts I-1V, finding Respondent guilty
of Counts V-VII, inposing an administrative fine of $1250, and

suspendi ng Respondent's license for six nonths.
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DONE AND ENTERED this 20th day of July, 2004, in

Tal | ahassee, Leon County,

COPI ES FURNI SHED

Gegg S. Marr
David J. Busch
Di vi sion of Legal

Depart ment of Fi nanci al
612 Larson Buil ding
200 East Gaines Street

Servi ces
Servi ces

Fl ori da.

bobs il

ROBERT E. MEALE

Adm ni strative Law Judge

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl. us

Filed with the Cerk of the
Di vision of Admi nistrative Hearings
this 20th day of July, 2004.

Tal | ahassee, Florida 32399-0333

Orin R Beilly

Law O fice of Orin R Beilly
Citizens Building, Suite 705

105 Sout h Narci ssus Avenue
West Pal m Beach, Florida 33401

Honor abl e Tom Gal | agher

Chi ef Financial Oficer

Depart ment of Financial Services
The Capital, Plaza Level 11

Tal | ahassee, Florida 32399-0300
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Pet e Dunbar, General Counse
Depart ment of Financial Services
The Capital, Plaza Level 11
Tal | ahassee, Florida 32399-0300

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recomended order. Any exceptions
to this reconmended order nust be filed with the agency that
will issue the final order in this case.
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